
REAL ESTATE LEASE NO. 8.02.19 
 

Page 1 of 3 

 
 AMENDMENT NO. 3 
 

LAND LEASE 

BETWEEN 

SOUTH DAKOTA SCIENCE AND TECHNOLOGY AUTHORITY (SDSTA) 

AND 

THE UNITED STATES OF AMERICA 

 
 
 
 
 THIS AMENDMENT TO LAND LEASE AGREEMENT (“AMENDMENT”) is entered 
into as of  November ___, 2020 (the “Amendment Effective Date”) for the modification of the 
Lease by and between the South Dakota Science and Technology Authority, whose address is 
630 E. Summit Street, Lead, SD 57754 and whose interest in the property hereinafter described 
is that of owner for itself, its successors, and assigns, hereinafter called “Lessor”, and the 
UNITED STATES OF AMERICA, hereinafter called “the Government” or “Lessee”, acting by 
and through the Department of Energy (“DOE”), under authority and by virtue of the Atomic 
Energy Act of 1954, Public Law 83-703, and the Department of Energy Organization Act, Public 
Law 95-91, as amended, with reference to the following facts: 
 

A. Lessor and Lessee are parties to that certain Lease dated the 29th day of March 2016, 
(the “Lease”) pursuant to which the DOE leases from Lessor the Premises described in 
that certain Land Lease. 
 

B. Lessor and Lessee are parties to that certain Lease Amendment dated the 18th day of July 
2017, (the “Amendment No. 1”) pursuant to which the DOE leased from Lessor an 
additional 1,248 gross square feet in the Building Ross Dry Facility on the main floor 
and 425 gross square feet in the basement area. 

 
C. Lessor and Lessee are parties to that certain Lease Amendment dated the 8th day of May 

2018, (the “Amendment No. 2”) pursuant to which the DOE leased from Lessor an 
additional 480 gross square feet in the Building Ross Dry Facility on the main floor and 
100 gross square feet of adjacent exterior area for outdoor HVAC unit.   

 
D. Lessee desires to lease an additional 9,360 gross square feet and identified as the 

“Machine Shop” located near the Governor’s Corner at the 4850 Level of the Ross 
Campus, which is further identified in Exhibit A, attached hereto and made a part 
hereof. 

 
E. Lessor has no present need for the additional space and supports the Lessee’s desire for 

additional space in support of the Long Baseline Neutrino Facility. 
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NOW, THEREFORE, in consideration of the above recitals which by this reference are 

incorporated herein, the mutual covenants and conditions contained herein and other valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged, Lessor and DOE 
agree as follows: 
 

1. Paragraph A - Premises of the Lease is hereby amended to add additional space located at 
the 4850 Level of the Ross Complex of the Homestake Mine in Lead, SD as described 
below: 

 
a) An area measuring 80’ x 94’ x 92’ x 140’ consisting of approximately 9,360 

gross square feet which is further identified as the “Machine Shop” in 
Exhibit A, attached hereto and made a part hereof. 

 
2. Except as expressly amended, modified or changed herein, all of the terms, conditions 

and covenants of the Lease shall remain in full force and effect, and Lessor and Lessee 
hereby ratify and reaffirm such terms, conditions and covenants and shall be bound 
thereby. 
 

 IN WITNESS WHEREOF, the parties have caused this Amendment No. 3 to Lease as of the 
date first written above. 
 
 
SOUTH DAKOTA SCIENCE AND   UNITED STATES OF AMERICA 
 TECHNOLOGY AUTHORITY  DEPARTMENT OF ENERGY 
   
  _________________________ _____________________________________ 
By:  Casey C. Peterson    By:  Marla J. Larsen-Williams 
Title: Board Chairperson   Title:  Real Estate Contracting Officer 
 
Date: _________________________ Date: ________________________________ 
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CORPORATE CERTIFICATE 
 
 I, Casey C. Peterson, certify that I am the Chairman of the Board of the South Dakota 
Science and Technology Authority, a body corporate and politic, named as Lessor in the attached 
Amendment No. 3 to Land Lease; that I duly signed said lease on behalf of the Lessor, by 
authority of its governing body, and is within the scope of its powers. 
 
 In certification thereof, I have hereunto affixed my hand this __ day of _________, 2020. 
 

                                                                           
 Casey C. Peterson, Board Chairman 
 South Dakota Science and Technology Authority 
 
 
 
None 
(SEAL) 
 
 
 Subscribed and sworn to before me this ____ day of _____________, 2020. 
 
 
 
                                                                                  
 Notary Public in and for the State of South Dakota 
 
 
 My commission expires:                                                   
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Dimensions of “Machine Shop”  
 
 
 
 



Page 1 of 7  

FACILITY AND LAND USE AGREEMENT 
HOMESTAKE MINING COMPANY PROPERTY 

 

This Agreement is made and entered into this __ day of __________, 2020, by and between 
the South Dakota Science and Technology Authority, 630 E. Summit Street, Lead, SD, 57754 
("SDSTA") and Thyssen Mining Inc.  ("TMI"). 

 
RECITALS 
 
A. It is anticipated  that TMI, pursuant to the terms of a subcontract (“TMI Contract”) 

assigned to Fermi Research Alliance, LLC ("FRA") by Kiewit - Alberici, a Joint Venture pursuant to 
the Fermilab Subcontract for Long Baseline Neutrino Facility ("LBNF") Far Site facilities, executed 
by on July 27, 2017 (the "Fermilab Subcontract"), will be tasked with operating and maintaining a 
temporary rock conveyor system ("TRCS") across and through (including both underground and 
above ground) property owned by Homestake Mining Company of California ("Homestake") and 
others. The TRCS will be used to move rock excavated from the 4850' level across property owned 
by SDSTA, Homestake and others into the "Open Cut" site owned by Homestake, all in connection 
with the construction of the LBNF Far Site Facilities.  

 
B. The TRCS is a conveyor system with an appropriate safety enclosure for the portion of 

the conveyor that is above ground. 
 
C. The route of the TRCS across and through Homestake-owned real estate is shown on 

Exhibit A, attached hereto and incorporated herein by this reference. Exhibit A also shows the 
location of access for operation, maintenance and removal of the TRCS across and through 
Homestake-owned real estate. The property subject to the rights granted hereunder and described on 
the attached Exhibit A is referred to hereinafter as the "Homestake TRCS Use Area." 

 
D. Homestake has granted SDSTA an easement, including a right of access and the right to 

deposit excavated rock into the Open Cut, as described in the Termination of Easement and 
Replacement Easement Agreement attached hereto, marked as Exhibit B, and incorporated herein by 
this reference (the "Homestake Easement"). 

 
E. TMI will require access to, and temporary possession of, the Homestake TRCS Use Area 

for the purpose of maintenance, operation and removal of the TRCS. 
 
F. The TRCS will deposit excavated rock into the Open Cut. The rights of use and access 

described herein include the right to deposit excavated rock into the Open Cut as described herein. 
 

G. SDSTA desires to make a grant to TMI and its subcontractors and necessary licensees 
and invitees (including but not limited to Fermi Research Alliance, LLC, and the United States of 
America, acting through the Department of Energy) of the rights granted to SDSTA under the 
Homestake Easement, and TMI desires to accept said grant of access, right of temporary possession, 
and right to deposit excavated rock into the Open Cut, all according and subject to the terms and 
conditions set forth herein. 

 
 
AGREEMENT 
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For and in consideration of the foregoing Recitals and the mutual covenants and conditions 

contained herein, an d other good and valuable consideration, the receipt and sufficiency of which is 
hereby acknowledged by each party hereto , the parties AGREE as follows: 

 
1. SDSTA hereby grants TMI and its subcontractors and reasonably necessary licensees and 

invitees (including but not limited to FRA and the United States of America, acting through the 
Department of Energy) a temporary, limited, and revocable right of use and access to enter upon the 
Homestake TRCS Use Area for the sole and limited purpose of maintaining, operating and removing 
the TRCS as described on the attached Exhibit C (the "Work").  Pursuant to the Lease entered into 
between SDSTA and the U.S. Department of Energy on or about March 29, 2016, ownership of and 
responsibility for excavated rock deposited into the Open Cut remains with SDSTA, and TMI is not 
liable for any environmental concerns, safety hazards, or aesthetic concerns arising from the physical 
composition of the deposited excavated rock.  TMI shall deposit excavated rock in accordance with 
the Letter of Direction issued by SDSTA dated April 3, 2020.  Nothing herein shall act to limit TMI’S 
responsibility to transport and deposit the excavated rock in a safe and prudent manner, or to limit 
TMI’s liability for the failure so to do. 

 
2. The foregoing grant is subject to the following terms and conditions: 
 
(a). Any changes to Exhibit A must be approved in writing by SDSTA's Representative 

prior to commencing any part of the Work or implementation of any change after the 
commencement of the Work. Any material changes to Exhibit C must be provided to SDSTA's 

Representative at least twenty (20) days prior to implementation; 
 
(b). At least ten (10) business days prior to commencement of the Work, TMI must provide 

SDSTA's Representative with proof, reasonably acceptable to SDSTA, of the existence of the 
insurance coverages required under section A, paragraph 5 of the Fermilab Subcontract; 

 
(c). Any health or safety hazards resulting from the Work while performed by TMI 

(including but not limited to trip and fall hazards) must be appropriately mitigated at the end of each 
day during which the Work is conducted, and may not be left unattended if not mitigated. In the event 
that TMI discovers health or safety hazards not created by the Work, TMI shall notify SDSTA of the 
hazard; 

 
(d). Without limiting the generality of any of the foregoing, TMI must comply with SDSTA's 

environment, safety, and health (ESH) requirements; 
 
(e). Any Homestake or SDSTA employee or representative may require TMI to stop the 

Work in the event of an actual or perceived health or safety hazard until such time as the hazard is 
mitigated to the satisfaction of SDSTA's Representative; 

(f). The Homestake TRCS Use Area must be appropriately secured, all construction rubble 
and waste must be removed therefrom, and it must otherwise be maintained in a manner consistent 
with the surrounding real estate owned by Homestake and so as not create an eyesore. 
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(g). Neither TMI nor any of its contractors, subcontractors, agents, licensees and invitees 
may authorize or allow any mechanics, materialmens, vendors, or other lien of any kind or nature 
whatsoever to attach to the real estate subject to this Agreement, nor to any part thereof or interest 
therein. If any such lien shall attach to said real estate, TMI shall, at its own expense, promptly take 
all steps necessary to obtain the discharge and release of any such lien. TMI shall indemnify and hold 
Homestake and SDSTA harmless from and against any such liens; 

 
(h). TMI shall not violate  the covenants, terms, and conditions of the Homestake Easement, 

including without limitation sections 4, 5, and 6 thereof; provided, however that TMI shall have no 
obligation to provide the specific insurance required under subsections 7.B(2), 7.B(3), or 7.B(7) of the 
Homestake Easement; and further  provided, however, that TMI shall not have any obligation arising 
under the terms of the Homestake Easement to indemnify Homestake. The foregoing and anything 
elsewhere in this Agreement to the contrary notwithstanding,  TMI acknowledges and agrees that the 
Work to be conducted on and around the Homestake TRCS Use Area is a part of the scope of work 
described in Attachment A to the TMI Contract. TMI further acknowledges and agrees that the 
obligation to provide certain insurance coverages to Homestake, SDSTA and others (including 
commercial general liability coverage and pollution liability coverage) and the obligation to 
indemnify Homestake, SDSTA and others, as set out on pages 15-20 and 68-70 in the Fermilab 
Subcontract, also apply to the Work to be performed under this Agreement. Upon request by SDSTA, 
TMI shall provide copies of any insurance policy (including applicable endorsements) required by 
the terms of this Agreement to SDSTA; 

 
(i). Without limiting the generality of the reference to sections 4, 5, and 6 of the 

Homestake Easement  stated above in subsection 2(g), TMI acknowledges and agrees it is solely 
responsible for obtaining any and all necessary permits as provided in subsection 5.A of the 
Homestake Easement; for procuring, conducting, and paying for any further engineering, geologic, 
reclamation, and other studies (provided FRA executes a change order to the TMI Contract for costs 
and/or schedule impacts of such studies) as described in subsections 5.B and 5.C of the Homestake 
Easement; and for obtaining such further approvals from Homestake as may be required under any 
provision of the Homestake Easement; SDSTA will cooperate with TMI in obtaining such permits 
and Homestake approval.  TMI acknowledges and agrees it will not commence or continue with the 
Work unless and until all initial and any subsequent engineering, geologic, reclamation, and other 
studies required by the Homestake Easement have been completed and approved by Homestake as 
may be required by the Homestake Easement.  Nothing herein shall require SDSTA to provide or pay 
for any such studies; and 

 
(j). TMI and its contractors, subcontractors, agents, licensees and invitees shall comply with 

SDSTA's Risk Transfer Protocols, a copy of which has been provided to TMI. 
 
3. TMI will re-convey to SDSTA all rights related to the Homestake Easement granted 

hereunder within one hundred eighty (180) days of final completion of the TMI Contract for LBNF 
or, if FRA directs TMI to remove the TRCS and executes a change order to the TMI Contract for the 
removal, upon final completion of the removal, whichever is later. TMI is not expected or required 
to commence removal work until the change order is executed by FRA. If FRA does not direct TMI 
to remove the TRCS, then TRCS removal will be addressed under the terms of existing and future 
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agreements between and among FRA, SDSTA, and Homestake concerning its removal.  In addition, 
TMI will re-convey to SDSTA all rights to the Homestake Easement granted hereunder for cause 
upon ninety days (90) written demand from SDSTA, provided the cause giving rise to the demand 
remains uncured at the end of said ninety (90) day period. As used in this Agreement, the term "cause" 
includes, but is not limited to, any material violation by TMI of the covenants, terms, and conditions 
of this Agreement or of the Homestake Easement. In the event FRA terminates the TMI Contract, this 
Agreement shall terminate. The provisions of sections 2(g), 2(h), 6, 8, 9, and 10 of this Agreement 
shall survive re-conveyance to SDSTA of TMI's rights hereunder and shall also survive termination 
of this Agreement for any reason. 

 
4. Nothing herein is intended to modify or waive any insurance, indemnification, or other 

requirements in any existing contracts that act in favor of SDSTA or Homestake. 
 
5. For the purposes of this Agreement, SDSTA's Representative is Tim Baumgartner, (605) 

390-5035, tbaumgartner@sanfordlab.org. 
 
6. The parties acknowledge and agree that there are no covenants between them regarding 

the fitness or suitability of the Property (as that term is defined and used in the Homestake Easement) 
for the purposes of the Replacement Easement or Permitted Uses (as those terms are defined and used 
in the Homestake Easement). The parties further acknowledge that the route for the TRCS has already 
been chosen, the TRCS is already installed, and that TMI had no role in the route selection or the 
installation of the TRCS. WITHOUT LIMITING THE FOREGOING, SDSTA EXPRESSLY 
DISCLAIMS ALL IMPLIED WARRANTIES CONCERNING THE SUITABILITY OF THE 
PROPERTY (AS DEFINED AND USED IN THE HOMESTAKE EASEMENT) FOR ANY OF 
TMI'S INTENDED USES OR FITNESS FOR A PARTICULAR PURPOSE OR APPLICATION 
AND TMI'S USE OF THE PROPERTY FOR PERMITTED USES (AS THOSE TERMS ARE 
DEFINED AND USED IN THE HOMESTAKE EASEMENT) UNDER THE HOMESTAKE 
EASEMENT SHALL BE "AS IS, WHERE IS" WITH ALL FAULTS. Nothing in this section 6 shall 
act to amend, modify, or waive any express or implied representations or warranties made by Fermi 
Research Alliance, LLC, under or in connection with the Subcontract. 

 
7. Except as otherwise provided above in section 1 concerning subcontractors and 

reasonably necessary licensees and invitees (including but not limited to Fermi Research Alliance, 
LLC, and the United States of America, acting through the Department of Energy), TMI's rights and 
obligations hereunder may not be assigned, nor may any rights hereunder be granted to any other 
party, absent SDSTA's prior written consent. TMI acknowledges that any such consent may, among 
other things, be conditioned upon approval from Homestake. From time to time as SDSTA may 
reasonably require, TMI shall provide to SDSTA a list of all subcontractors, licensees, and invitees 
who have been or are projected to be granted access to the Homestake TRCS Use Area and if 
requested, a description of the reason for the grant of access. 

 
8. Nothing herein is intended to obligate SDSTA to undertake or pay for any of the Work or 

for SDSTA to undertake or pay the cost of compliance by TMI with the terms and conditions of the 
Homestake Easement or this Agreement. 

 
9. Nothing herein shall act to discharge, release, or modify SDSTA's obligations under the 

Homestake Easement, including, without limitation, to indemnify or provide proof of insurance to 
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CONSENT TO GRANT 
 

Homestake Mining Company of California, 11457 Bobtail Gulch Street, Central City, 
South Dakota, 57754, hereby consents to the foregoing grant of use and access upon the terms 
set forth therein. 

Dated this ____ day of __________, 2020. 
 
 
BY:___________________________ 

ITS:___________________________ 

DATE:_____ 
 
 
 
 
State of _____           ) 
                                  ) ss 
County  of                 ) 
  
 
 
On this the ___ day of _______, 2020, before me, the undersigned officer, personally    
appeared______________, known to me to be the Director for HOMESTAKE MINING COMPANY OF 
CALIFORNIA, and on oath stated that he was authorized to sign the foregoing instrument on behalf of the 
corporation for the purposes therein contained. 
 
IN WITNESS WHERE OF, I hereunto set my hand and official seal. 
  
 
  
(SEAL) 
____________________ 
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State of South Dakota ) 

)ss 
County of Penning t o n ) 

 

On this the  ___ day of _________, 2020, before me the undersigned officer, 
personally  appeared  Casey  Peterson , who acknowledged himself/herself to be the 
Chairperson of South Dakota Science and Technology Authority, a public entity, and that he/s he  
as such  Chairperson , being authorized so to do, executed the foregoing name of the public 
entity by himself/herself as Chairperson 

 

IN WITNESS WHEREOF I hereunto set my hand and official seal this ___ day of 
_______________, 2020. 

 
 
 
 
 
 

Notary Print Name:   
My Commission Expires:  
 

 
 





 

Exhibit A 

to Facility and Land Use Agreement 
Homestake Mining Company Property 
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B 

 
to Facility and Land Use Agreement 

Homestake Mining Company Property 
 

(Homestake Easement) 
  









































 

Exhibit C 
 

to Facility and Land Use Agreement 
Homestake Mining Company Property 

 
(Statement of Work) 

 
Work will consist of everything necessary to create safe access and operate, 
maintain a covered conveyor system to allow transport of excavated rock 
from the base of the current ore bins inside the "tramway" level, through the 
length of the tramway and overland toward the open cut. Specific elements 
of this work may include: 

 

o Operation and maintenance during the excavation of approximately 875,000 
short tons of rock generated by the LBNF project. Access to conveyor system 
located on SDSTA property may be from Ellison Street, Pine Street, through 
the tramway via either the Ross or Yates Shafts, and/or SDSTA's road at the 
Mill Reservoir. 

o If contracted for in the future, work may include removal of the conveyor 
system. 
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FACILITY AND LAND USE AGREEMENT  
CITY OF LEAD PROPERTY 
 

This Agreement is made and entered into this __day of _________, 2020, by and between 
the South Dakota Science and Technology Authority, 630 E. Summit Street, Lead, SD, 57754 
("SDSTA") and Thyssen Mining Inc., 377 Sunshine Lane, Spring Creek, Nevada 89815 ("TMI"). 

 
RECITALS 
 
A. It is anticipated that TMI, pursuant to the terms of a subcontract (“TMI Contract”) 

assigned to Fermi Research Alliance, LLC (“FRA”) by Kiewit – Alberici, a Joint Venture 
pursuant to the Fermilab Subcontract for Long Baseline Neutrino Facility ("LBNF") Far Site 
Facilities, executed on July 27, 2017 (the "Fermilab Subcontract"), will be tasked with operating 
and maintaining a temporary rock conveyor system ("TRCS") across and through property 
owned by the City of Lead, South Dakota, (the "City"), and others. The TRCS will be used to 
move rock excavated from the 4850' level across property owned by SDSTA, the City, and 
potentially others into the "Open Cut" site owned by Homestake Mining Company of California, 
all in connection with the construction of the LBNF Far Site Facilities. 

 
B. The TRCS is a conveyor system with an appropriate safety enclosure for the portion 

of the conveyor that is above ground. 
 
C. The route of the TRCS across and through City-owned real estate is shown on Exhibit 

A, attached hereto and incorporated herein by this reference. Exhibit A also shows the location of 
access for operation, maintenance and removal of the TRCS across and through City-owned real 
estate. The property subject to the rights granted hereunder and described on the attached Exhibit 
A is referred to hereinafter as the "City TRCS Use Area." 

 
D. The City has granted SDSTA an easement, including a right of access, as described 

in the Easement attached hereto, marked as Exhibit B, and incorporated herein by this reference 
(the "City Easement"). 

 
E. TMI will require access to, and temporary possession of, the City TRCS Use Area 

for the purpose of maintenance, operation and removal of the TRCS. 
 
F. SDSTA desires to make a grant to TMI and its subcontractors and necessary licenses 

and invitees (including but not limited to FRA and the United States of America, acting through 
the Department of Energy) of the rights granted to SDSTA under the City Easement, and TMI 
desires to accept said grant of access, right of temporary possession, all according and subject to 
the terms and conditions set forth herein. 

 
AGREEMENT 
 
For and in consideration of the foregoing Recitals and the mutual covenants and conditions 

contained herein, and other good and valuable consideration, the receipt and sufficiency of which 
is hereby acknowledged by each party hereto, the parties AGREE as follows: 
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1. SDSTA hereby grants TMI and its subcontractors and reasonably necessary licensees and 
invitees (including but not limited to FRA and the United States of America, acting through the 
Department of Energy) a temporary, limited, and revocable right of use and access to enter upon 
the City TRCS Use Area for the sole and limited purpose of maintaining, operating and removing 
the TRCS as described on the attached Exhibit C (the "Work").  Pursuant to the Lease entered 
into between SDSTA and the U.S. Department of Energy on or about March 29, 2016, 
ownership of and responsibility for excavated rock deposited into the Open Cut remains with 
SDSTA, and TMI is not liable for any environmental concerns, safety hazards, or aesthetic 
concerns arising from the physical composition of the deposited excavated rock.  TMI shall 
deposit excavated rock in accordance with the Letter of Direction issued by SDSTA dated 
April 3, 2020.  Nothing herein shall act to limit TMI’s responsibility to transport and deposit 
the excavated rock in a safe and prudent manner, or to limit TMI’s liability for the failure so 
to do. 

 
2. The foregoing grant is subject to the following terms and conditions: 
 
a. Any changes to Exhibit A must be approved in writing by SDSTA's Representative 

prior to commencing any part of the Work or implementation of any change after the 
commencement of the Work. Any material changes to Exhibit C must be provided to SDSTA's 
Representative at least twenty (20) days prior to implementation; 

 
b. At least ten (10) business days prior to commencement of the Work, TMI must 

provide SDSTA's Representative with proof, reasonably acceptable to SDSTA, of the existence of 
the insurance coverages required under section A, paragraph 5 of the Fermilab Subcontract; 

 
c. Any health or safety hazards resulting from the Work performed by TMI (including 

but not limited to trip and fall hazards) must be appropriately mitigated at the end of each day 
during which the Work is conducted, and may not be left unattended if not mitigated.  In the event 
that TMI discovers health or safety hazards not created by the Work, TMI shall notify SDSTA 
of the hazard; 

 
d. Without limiting the generality of any of the foregoing, TMI must comply with 

SDSTA's environment, safety, and health (ESH) requirements; 
 
e. Any City or SDSTA employee or representative may require TMI to stop the Work in 

the event of an actual or perceived health or safety hazard until such time as the hazard is mitigated 
to the satisfaction of SDSTA's Representative; 

 
f. The City TRCS Use Area must be appropriately secured, all construction rubble and 

waste must be removed therefrom, and it must otherwise be maintained in a manner consistent with 
the surrounding real estate owned by the City and so as not create an eyesore; 

 
g. Neither TMI nor any of its contractors, subcontractors, agents, licensees and invitees 

may authorize or allow any mechanics, materialmens, vendors, or other lien of any kind or nature 
whatsoever to attach to the real estate subject to this Agreement, nor to any part thereof or interest 
therein. If any such lien shall attach to said real estate, TMI shall, at its own expense, promptly 
take all steps necessary to obtain the discharge and release of any such lien. TMI shall indemnify 
and hold the City and SDSTA harmless from and against any such liens; 
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h. TMI shall not violate the covenants, terms, and conditions of the City Easement, 

including without limitation sections 2, 3, and 5 thereof; provided, however, that TMI shall have 
no obligation to provide the specific insurance required by subsection 3(f) of the City Easement; 
and further provided, however, that TMI shall not have any obligation arising under the terms of 
the City Easement to indemnify the City. The foregoing and anything elsewhere in this Agreement 
to the contrary notwithstanding, TMI acknowledges and agrees that the Work to be conducted on and 
around the City TRCS Use Area is a part of the scope of work described in Attachment A to the TMI 
Contract. TMI further acknowledges and agrees that the obligation to provide certain insurance 
coverages to the City, SDSTA, and others (including commercial general liability coverage and 
pollution liability coverage) and the obligation to indemnify the City, SDSTA, and others, as set out 
on pages 15-20 and 68-70 in the Fermilab Subcontract, also apply to the Work to be performed under 
this Agreement. Upon request by SDSTA, TMI shall provide copies of any insurance policy 
(including applicable endorsements) required by the terms of this Agreement to SDSTA; 

 
i. Without limiting the generality of the reference to sections 2, 3, and 5 of the City 

Easement stated above in subsection 2(h), TMI acknowledges and agrees it is solely responsible 
for obtaining any and all necessary permits for the Work on the City Easement; SDSTA will 
cooperate with TMI to obtain any necessary permits; and 

j. TMI and its contractors, subcontractors, agents, licensees and invitees shall comply with 
SDSTA's Risk Transfer Protocols, a copy of which has been provided to TMI. 

 
3. TMI will re-convey to SDSTA all rights related to the City Easement granted hereunder 

within one hundred eighty (180) days of final completion of the TMI Contract for LBNF or, if 
FRA directs TMI to remove the TRCS and executes a change order to TMI for the removal, upon 
final completion of the removal, whichever is later. TMI is not expected or required to commence 
removal work until the change order is executed by FRA. If FRA does not direct TMI to remove 
the TRCS, then TRCS removal will be addressed under the terms of existing and future agreements 
between and among FRA, SDSTA, and the City concerning its removal.  In addition, TMI will re-
convey to SDSTA all rights to the City Easement granted hereunder for cause upon ninety days 
(90) written demand from SDSTA, provided the cause giving rise to the demand remains uncured 
at the end of said ninety (90) day period. As used in this Agreement, the term "cause" includes, 
but is not limited to, any violation by TMI of the covenants, terms, and conditions of this 
Agreement or of the City Easement. In the event FRA terminates the TMI Contract, this 
Agreement shall terminate. TMI 's acknowledgments and agreements relating to indemnification 
and insurance set out above in subsection 2(h), and the provisions of sections 2(g), 6, 8, 9, and 10 
of this Agreement shall survive re-conveyance to SDSTA of TMI's rights hereunder and shall also 
survive termination of this Agreement for any reason. 

 
4. Nothing herein is intended to modify or waive any insurance, indemnification, or other 

requirements in any existing contracts that act in favor of SDSTA or the City. 
 
5. For the purposes of this Agreement, SDSTA's Representative is Tim Baumgartner, (605) 

390-5035, tbaumgartner@sanfordlab.org. 
 
6. The parties acknowledge and agree that there are no covenants between them regarding 

mailto:tbaumgartner@sanfordlab.org


Page 4 of 7 
 

the fitness or suitability of the property covered by the City Easement for a Permitted Uses (as that 
term is defined and used in the City Easement). The parties further acknowledge that the route for 
the TRCS has already been chosen, the TRCS is already being installed, and that TMI had no role 
in the route selection or the installation of the TRCS. WITHOUT LIMITING THE FOREGOING, 
SDSTA EXPRESSLY DISCLAIMS ALL IMPLIED WARRANTIES CONCERNING THE 
SUITABILITY OF SAID PROPERTY FOR ANY OF TMI' S INTENDED USES OR FITNESS 
FOR A PARTICULAR PURPOSE OR APPLICATION AND TMI'S USE OF THE PROPERTY 
FOR A PERMITTED USE (AS THOSE TERMS ARE DEFINED AND USED IN THE CITY 
EASEMENT) UNDER THE CITY EASEMENT SHALL BE "AS IS, WHERE IS" WITH ALL 
FAULTS.  Nothing in this section 6 shall act to amend, modify, or waive any express or implied 
representations or warranties made by FRA under or in connection with the Fermilab Subcontract. 

 
7. Except as otherwise provided above in section 1 concerning subcontractors and 

reasonably necessary licensees and invitees (including but not limited to FRA and the United 
States of America, acting through the Department of Energy), TMI's rights and obligations 
hereunder may not be assigned, nor may any rights hereunder be granted to any other party, absent 
SDSTA's prior written consent. TMI acknowledges that any such consent may, among other things, 
be conditioned upon approval from the City. From time to time as SDSTA may reasonably require, 
TMI shall provide to SDSTA a list of all subcontractors, licensees, and invitees who have been or 
are projected to be granted access to the City TRCS Use Area and if requested, a description of 
the reason for the grant of access. 

 
8. Nothing herein is intended to obligate SDSTA to undertake or pay for any of the Work or 

for SDSTA to undertake or pay the cost of compliance by TMI with the terms and conditions of 
the City Easement or this Agreement. 

 
9. Nothing herein shall act to discharge, release, or modify SDSTA's obligations under the 

City Easement, including, without limitation, to indemnify or provide proof of insurance to the 
City as provided in subsection 3(g) and section 4 of the City Easement. 

 
10. The terms of this Agreement shall be construed under and governed by the laws of the 

State of South Dakota, without respect to the conflicts of law principles thereof. The parties were 
both represented by legal counsel in connection with the drafting of this Agreement and have 
engaged in negotiations concerning the terms and provisions hereof. Accordingly, the parties do 
not intend that the rule relating to the interpretation of contracts against the drafter be applied to 
this Agreement or any provision hereof or to any other agreement or instrument executed in  

  



connection herewith. and hereby waive the application of au;y sud1 rule. This Agreement: may onty 
be amended by a written document, executed with the sam;e formalities as this Agreement Any 
lawsuit arising ol!lt of related to this Agreement must be brought in a court of the Unified Judicial 
System of the State of South Dakota. 

SOUTH DAKOTA SClENCE AND 
TECHNOLOGY AUTHORITY 

BY: 

ITS: 

DATE: 
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THYSSEN MINING INC. 

.BY: Ryan J. McHate 

ITS: Chief Operating; Offiref 

DA TE: Nov 5, 2020 
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CONSENT TO GRANT 
 

City of Lead, 801 West Main St, Lead, South Dakota, 57754, hereby consents to the 
foregoing grant of use and access upon the terms set forth therein. 

Dated this ____ day of __________, 2020. 
 
 
BY:___________________________ 

ITS:___________________________ 

DATE:_____ 
 
 
 
 
State of _____           ) 
                                  ) ss 
County  of                 ) 
  
 
 
On this the ___ day of _______, 2020, before me, the undersigned officer, personally    
appeared______________, known to me to be the Director for CITY OF LEAD, and on oath stated that he was 
authorized to sign the foregoing instrument on behalf of the corporation for the purposes therein contained. 
 
IN WITNESS WHERE OF, I hereunto set my hand and official seal. 
  
 
  
(SEAL) 
____________________ 

  
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



State ofSouth Dakota ). 
)SS 

Coumyof~ 

On this: the day of _____ , 2020. before. me the undersigned officer. 
personally appeared Casev Peterson. ,yh,.,acknowledg:e<lhirnself/herseifto be the 
Chairperson of South Dakota Science and Technology Authority. a public entity. and that he/she 
as such Chairperson .. be1ng authorized so m do, exe1:u'i.ed the tixegoing name of the public 
entity by himselt7herself as Chairperson 

IX \VJTNESS \VHEREOF I het'e"Un:to set my hand and officiai seal this_ day of 
. :20:::w. -------

State of ~L_·\..l_' '_v._.::..~·t:_LC_" __ ) 

County of faf ) ss 
) 

My Commission Expires: 

On this the 5th day of November . 2020. before me the undersigned officer. 
personally appeared RYA ".\ MCHALE , wno acknowledged bimseUtherself to be the 

·ChrefOperating Officer (OOO)ofTML and that he/she as such ,coo . being authorized so 
to do, executed the foregoing n.ame of the public enfrry by himself/herseff as _c_o_o_~. _____ _ 

IN WITNESS WHEREOF i hereunto .set my hand .and offtcial seal this 5tt:!_ day of 
November 

2020. 

(SEAL) 

Notary Print Name: /lu./ti>?ti,1,:f'f.r~.f t.etu... 
My Commission Expires:__,?-17 -,?,XJJ .. r 
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ALEXANDER FRIZZELLE 
NOTARY PUBLIC 

STATE OF NEVADA 
t:;;' r&~ My Commission Expires: 02-17-2024 ~-.,...~v,.:o 

Certificate No: 20-4156-14 
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Exhibit A 

to Land Use Agreement 

City of Lead Property 
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Exhibit B 

to Land Use Agreement 

City of Lead Easement
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Exhibit C 

to Land Use Agreement 

City of Lead Property 

Description of the Work 

Work will consist of everything necessary to create safe access and to operate and maintain a 
covered conveyor system to allow transport of excavated rock from the base of the current ore 
bins inside the "tramway" level, through the length of the tramway and overland toward the 
open cut. Specific elements of this work may include: 

 

o Operation and maintenance during the excavation of approximately 875,000 short tons of rock 
generated by the LBNF project. Access to conveyor system located on SDSTA property may be 
from Ellison Street, Pine Street, through the tramway via either the Ross or Yates Shafts, and/or 
SDSTA's road at the Mill Reservoir. 

o If contracted for in the future, work may include removal of the conveyor system. 
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FACILITY AND LAND USE AGREEMENT SDSTA PROPERTY 
 

This is made and entered into this ___ day of  ________, 2020 by and  between the 
South Dakota Science and Technology Authority, 630 E. Summit Street, Lead, SD 57754 
("SDSTA") and Thyssen Mining Inc., 377 Sunshine Lane, Spring Creek, Nevada 89815 
("TMI"). 
 

 RECITALS 
 

A. It is anticipated  that TMI, pursuant to the terms of the subcontract (“TMI Contract”) 
assigned to Fermi Research Alliance, LLC (“FRA”) by Kiewit – Alberici, a Joint Venture pursuant 
to the Fermilab Subcontract for Long Baseline Neutrino Facility ("LBNF") Far Site Facilities, 
executed on July 27, 2017 (the "Fermilab Subcontract"),will be tasked with operating and 
maintaining a temporary rock conveyor system ("TRCS") across and through (including both 
underground and above ground) property owned by SDSTA and others.  The TRCS will be used to 
move rock excavated from the 4850' level across property owned by SDSTA, Homestake, and 
others into the "Open Cut" owned by Homestake Mining Company of California, all in connection 
with the construction of the 'LBNF Far Site Facilities. 
 

B. The TRCS will be a conveyor system with an appropriate safety enclosure for the 
portion of the conveyor that is above ground. 
 

C. The route of the TRCS across and through SDSTA-owned real estate is shown on 
Exhibit A, attached hereto and incorporated herein by this reference. Exhibit A also shows the 
location of access for operation, maintenance and removal of the TRCS across and through 
SDSTA-owned property. The property subject to the rights granted hereunder and described on the 
attached Exhibit A is referred to hereinafter as the "SDSTA TRCS Use Area". 
 

D. TMI will require access to, and temporary possession of, the SDSTA TRCS Use Area 
for the purpose of maintenance, operation and removal of the TRCS. 
 

E.  SDSTA desires to grant to TMI  and its subcontractors and necessary licensees and 
invitees (including but not limited to FRA and the United States of America, acting through the 
Department of Energy) access to, and the right of temporary possession of, the SDSTA TRCS 
Use Area, and TMI desires to accept said grant of access and right of possession, all according 
to the terms and conditions set forth herein. 
 

AGREEMENT 
 

For and in consideration of the foregoing Recitals and the mutual covenants and 
conditions contained herein, and other good and valuable consideration, the receipt and 
sufficiency of which is hereby acknowledged by each party hereto, the parties AGREE as 
follows: 
 
 

1. SDSTA hereby grants to TMI and its subcontractors and reasonably necessary licensees 
and invitees (including but not limited to FRA and the United States of America, acting through the 
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Department of Energy) a temporary, limited, and revocable right of access and use to enter upon 
and use the SDSTA TRCS Use Area for the sole and limited purpose of maintaining, operating and 
removing the TRCS as shown on the attached Exhibit B (the "Work"). Pursuant to the Lease entered 
into between SDSTA and the U.S. Department of Energy on or about March 29, 2016, ownership 
of and responsibility for excavated rock deposited into the Open Cut remains with SDSTA, and 
TMI is not liable for any environmental concerns, safety hazards, or aesthetic concerns arising from 
the physical composition of the deposited excavated rock.  TMI shall deposit excavated rock in 
accordance with the Letter of Direction issued by SDSTA dated April 3, 2020.  Nothing herein 
shall act to limit TMI’s responsibility to transport and deposit the excavated rock in a safe and 
prudent manner, or to limit TMI’s liability for the failure so to do. 
 

2. The foregoing grant is subject to the following terms and conditions: 
 

(a). Any changes to Exhibit A must be approved in writing by SDSTA's Representative 
prior to commencing any part of the Work or implementation of any change after the 
commencement of Work.  Any material change to Exhibit B must to be provided to SDSTA’s 
Representative at least twenty (20) business days prior to implementation; 
 

(b). At least ten (10) business days prior to commencement of the Work, TMI must 
provide SDSTA's Representative with proof, reasonably acceptable to SDSTA, of the existence 
of the insurance coverages required under section A, part 5, of the Fermilab Subcontract; 
 

(c). Any health or safety hazards resulting from the Work performed by TMI (including 
but not limited to trip and fall hazards) must be appropriately mitigated at the end of each day 
during which the Work is conducted, and may not be left unattended if not mitigated. In the 
event that TMI discovers health or safety hazards not created by the Work, TMI shall notify 
SDSTA of the hazard; 
 

(d). Without limiting the generality of any of the foregoing, TMI must comply with 
SDSTA's environment, safety, and heath (ESH) requirements and Storm Water Management Plan; 
 

(e). Any SDSTA employee or representative may require TMI to stop the Work in the 
event of an actual or perceived health or safety hazard until such time as the hazard is mitigated 
to the satisfaction of SDSTA's Representative; 
 

(f). The SDSTA TRCS Use Area must be appropriately secured, all construction rubble 
and waste must be removed therefrom, and it must otherwise be maintained in a manner 
consistent with the surrounding real estate owned by SDSTA and so as not create an eyesore; 
 

(g). Neither TMI nor any of its contractors, subcontractors, agents, licensees and 
invitees may authorize or allow any mechanics, materialmens, vendors, or other lien of any 
kind or nature whatsoever to attach to the real estate subject to this Agreement, nor to any part 
thereof or interest therein. If any such lien shall attach to said real estate, TMI shall, at its 
own expense, promptly take all steps necessary to obtain the discharge and release of any such 
lien. TMI shall indemnify and hold SDSTA harmless from and against any such liens; 
 

(h). TMI and its contractors, subcontractors, agents, licensees and invitees shall comply 
with SDSTA's Risk Transfer Protocols, a copy of which has been provided to TMI; and 
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(i) TMI acknowledges and agrees that it is solely responsible for obtaining any 

necessary governmental permits required for carrying out the Work.  SDSTA will cooperate with 
TMI in obtaining any necessary permits. 

 
3. Anything elsewhere in this Agreement to the contrary notwithstanding, the right of access 

granted hereunder is revocable by SDSTA upon written notice given no sooner than one hundred eighty 
(180) days after final completion of the excavation on and under SDSTA's property for LBNF or, if 
FRA directs TMI to remove the TRCS, upon final completion of the removal, whichever is later.  TMI 
is not expected or required to commence removal work until the change order is executed by FRA. If 
FRA does not direct TMI to remove the TRCS, then TRCS removal will be addressed under the terms 
of existing and future agreements between and among FRA, SDSTA, and Homestake concerning its 
removal.  In addition, the right of access granted hereunder is revocable for cause upon ninety days (90) 
written demand from SDSTA, provided the cause given rise to the notice of revocation remains uncured 
at the end of said ninety (90) day period. As used in this Agreement, the term "cause" includes, but is 
not limited to, any violation by TMI of any of the covenants, terms, or conditions of this Agreement. 
 

4. TMI acknowledges and agrees that the Work to be conducted on and around the SDSTA 
TRCS Use Area are a part of the scope of work under the TMI Contract. TMI further acknowledges and 
agrees that the obligation to provide certain insurance coverages to SDSTA and others and the 
obligation to indemnify SDSTA and others, as set out on pages 15-20 and 68- 70 in the Fermilab 
Subcontract, also apply to the Work to be performed under this Agreement.  Upon request by SDSTA, 
TMI shall provide copies of any insurance policy (including applicable endorsements) required by the 
terms of this Agreement to SDSTA. 

 
 

5. TMI will re-convey to SDSTA all rights granted hereunder within one hundred eighty 
(180) days of final completion of the TMI Contract for LBNF or, if FRA directs TMI to remove the 
TRCS, upon final completion of the removal, whichever is later. TMI is not expected or required to 
commence removal work until the change order is executed by FRA If FRA does not direct TMI to 
remove the TRCS, then TRCS removal will be addressed under the terms of existing and future 
agreements between and among FRA, SDSTA, and Homestake concerning its removal.  In addition, 
TMI will re-convey to SDSTA all rights granted hereunder for cause upon ninety days (90) written 
demand from SDSTA, provided the cause giving rise to the demand remains uncured at the end of 
said ninety (90) day period. As used in this Agreement, the term "cause" includes, but is not limited 
to, any material violation by TMI of the covenants, terms, and conditions of this Agreement. In the 
event FRA terminates the TMI Contract, this Agreement shall terminate. TMI's acknowledgments 
and agreements relating to indemnification and insurance set out above in section 4, and the 
provisions of sections 2(g), 7, 9, and 10 of this Agreement shall survive re-conveyance to SDSTA 
of TMI's rights hereunder and shall also survive termination of this Agreement for any reason. 
 

6. For the purposes of this Agreement, SDSTA's Representative is Tim Baumgartner, (605) 
390-5035, tbaumgartner@sanfordlab.org. 
 

7. The parties acknowledge and agree that there are no covenants between them regarding the 
fitness or suitability of the real estate subject to this Agreement for the purposes of the Work. The 
parties further acknowledge that the route for the TRCS has already been chosen, the TRCS is already 
being installed, and that TMI had no role in the route selection or the installation of the TRCS.  

mailto:tbaumgartner@sanfordlab.org


WITHOUT LIMITING THE FOREGOING. SDSTA EXPRESSLY DISCLAIMS ALL IMPLIED 
WARRANTIES CONCERNING THE SUITABlLilY OF THE REAL ESTATE SUBJECT TO THIS 
AGREEMENT FOR ANY OF TMl'S INTENDED USES OR FITNESS FOR A PARTIClJLAR 
PURPOSE OR APPLICATION, AND TMI'S USE OF SAID REAL ESTA TE FOR THE PURPOSES 
OF THE WORK SHALL BE "AS IS, WHERE lS" ALL f A UL TS. Nothmg in this section 7 
shall act to amend, modify, or waive any express or implied representations or warranties made by FRA 
under or in connection with the Fennilab Subc.tmtraet. 

8. Except as otherwase ,provided in section 1 concerning subcontractors and reasonably 
necessary licensees and invitees(incl'tldmg but not limited to FR.A and thie l.Jmted States of America, 
acting through the Department of Energy'), TMI's rights and obligations hereunder may not be assigned, 
nor may any rights hereunder be granted to any other party, abs:eat SDST A's pfior written consent. From 
tiime \to lime as SDST A may reasonably require, TMI skaJlprovide to SDSTA a list of all 
subcontractors, licensees. and invitees who have been or are projected to be granted access to the 
SOOT A TRCS Use Area ,fillld .if,~ a description oH:be .reason .fur the grant of access. 

9. Nothing herein is intended to obligate SDSTA to undertake or pay for any of the Work or for 
SDST A to undertake or pay ine cost of compliance by TMl with Ae terms and conditions of this 
Agreement. 

l 0. The terms of this Agreement shaU be construed under and governed by the laws of the 
State of South Dakota. without respect to the conflicts oflaw principles thereof. The parties were both 
represented by legal counsel, iin connection with &e dFaffing of tllis Agreement and have engaged in 
negotiations concerning the terms and ,provisions hereof. Accordingly. the parties do not intend that 
the rule refati~gro the interpretation of COD'trncts ~gainst the drafter be applied to this Agreement or 
any provision hereof or to any other agreement or instrument executed in connection herewith, and 
hereby waive the application of any such nde. This Agreement may only beanlended by a written 
document, executed wilth ;the same formalities as t'MsAgreemeot. Any lawsuit af'ising om of related to 
this Agreement must be broughtinacourt of the Unified Judicial System of the State of South 
Dakota. 

SOUTH DAKOTA SCIENCE Al\1D 
TECHNOLOGY.AUTHORITY 

BY: 

ITS: 

DATE: 

THYSSEN MINING INC. 

BY: Ryan J. McHale 

ITS: Chief Operating Officef 

DATE: Nov 5, 2020 



State ofSouth Dakota \ 
)s.s 

County of~ ) 

On this the dav of _____ , 2020. before me the undersigned officer. 
personally appeared Casev Peterson . whoacknowledgedhimself'herselfto bethe 
Chairperson of South Dakota Science and Technology Authority. a public entity, and that he/she as 
such Chairperson ~ being authoriz,cd s"-1 lo do, executed the foreg,:,ing name of the public entlty 

by himseif/herselfas Chairnerson 

IN WITNESS WHEREOF I hereunto ser my hand and official seal this_ day of 

___ ___, 2020. 

State of )/-<.vC. Jc:._ ) 
) ss 
) 

Notary Prim Name: 

M)' Commission Expires: 

On this the Sli1 day of NovemlJer . 2020, before me me. undersigned officer, 
personalty appeared RYAN MCHATE, who acknowfodged himselfl'hersdfto be the 

Chief Operating Officer {COO) of TMT, and that be/she as such COO , bei.ng authorized so 
to do, .. ~xecmed the foregoing name of the public entity by hirnself/herselfas __ C_O_O _____ _ 

IN WlTNESS WHEREOF I hereunto set my hand and officia! seal this _5th day of 

,November 2020 ____ , . 

NotaryPrintName: ,t1((4;.~( f{'ll~/Lrt. 
My Commission Expires: ..L'- /7-.).:;)I.{ 

Not~•PubHc 4\,. ~: 

\. .... " 
(SEAL) 
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ALEXANDER FRIZZELLE 
NOTARY PUBLIC 

i STATE OF NEVADA 
~ '-:-' 1.~ My Commission Expires: 02-17-2024 
~;;,,.,..,.... Certificate No: 20-4156-14 



 

Exhibit A to 
 

Facility and Land Use Agreement  SDSTA Property 
 
 
 





 

Exhibit B to 
 

Facility and Land Use Agreement - 
SDSTA Property 

 
Description of "The Work" 

 
 
Work will consist of everything necessary to create safe access and to operate and maintain a 
covered conveyor system to allow transport of excavated rock from the base of the current ore 
bins inside the "tramway" level, through the length of the tramway and overland toward the open 
cut. Specific elements of this work may include: 

 

o Operation and maintenance during the excavation of approximately 875,000 short tons of rock 
generated by the LBNF project. Access to conveyor system located on SDSTA property may be 
from Ellison Street, Pine Street, through the tramway via either the Ross or Yates Shafts, and/or 
SDSTA's road at the Mill Reservoir. 

o If contracted for in the future, work may include removal of the conveyor system. 
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